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Agenda

e Update on TP Developments within the EU
(focus on Germany and the Netherlands)RX ¥ N #5TP &
FE BT IR (O A5 [ A gmy =2 )

» Update on TP Developments in Israel5< T LA 31| TP & &
) 5T TR L

e World- Wide Leading TP Cases — £ ERAM 4 TP Z A5 -
» The Chevron Case in Australiai® KA o 8 &

= The Coca Cola case in the USSE E ) 7] HAJ ;R &
Discussion on the implementation of BEPS TP
reporting in several jurisdictions o< T-1E 45 T 5] VA B 4
X S BEPS TPIR 25 B 18




Leading Cases within the EU
WK B 3= 2 R 45

e CJEU 31 May 2018, Hornbach-Baumarkt (C-382/16)
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Leading Cases within the EU

e CJEU 31 May 2018, Hornbach-Baumarkt (C-382/16)

> German parent guarantees loans affiliates without any remunerationf & £} /A &) {#1F 7%
KRR 2 A AT AT AT 4 P

» German tax authorities argue unrelated third parties would have agreed remuneration
for guarantees and hence tax fictitious incomef& [E Fi 55 LA N, PHHREIE =T 4
[F AR ORI, AT R S N AE A

> Taxpayer argues before Rheinland-Pfalz Finance Court (Finanzgericht): 4 Fi N\ 1£

Rheinland-Pfalz Finance Court (Finanzgericht) Z HiHEFK:

1. German TP legislation conflicts with EU freedom of establishment as it leads to
unequal treatment of transactions with other Member States (no similar corrections
for domestic transactions)fi& [E [ TPIL v 5 K W B H FHAHM R, RS S3E
LA RR R 152 G5 b T A8 On [ Y 22 55 A R E IED

2. German legislation is disproportionate as it provides no opportunity to present

commercial justificationf [E| S yEA LG, RN ERA VL3 H L EE H



Leading Cases within the EU

e CJEU 31 May 2018, Hornbach-Baumarkt (C-382/16)

> CJEU rules German TP legislation is consistent with EU law: XM= e H0 5 15 [ TP A7V 77
AR

TP legislation inherently restricts freedom of establishment; BUT TP 7. y:[E A HifR
il 1S H H;

* Such restriction is justified by need to preserve balanced allocation of taxing rights
between Member StatesiX PR il & G2, BT ERFES it E 2 (a1
HERUBCH] 73 B

> CJEU also confirms right to provide counter evidence: B2 e iR B F2 4L S E FRIACH -

e Position as shareholder of non-resident company may be taken into account in
determining whether there is sufficient commercial justification for not non-arm’s
length related-party transaction £ i€ & 5 A £ W B DB A EIEA AL 5 ok
WTAE G, Al EAE R R A Al ORI &

 Case referred back to German court %A #% [a] & & v F5



Leading Cases within the EU

e CJEU 20 December 2017 Hamamatsu Photonics (C-529/16)
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Leading Cases within the EU

e CJEU 20 December 2017 Hamamatsu Photonics (C-529/16)

> German subsidiary reports target profit based on APAE [E /2y &) #R #i APAFR
7 H A
» German authorities refuse refund of custom duties on year end adjustments

since these cannot be allocated to individual imported goodsf [E 24 J&3H 4418
LR RAL, RONIX AR e 2e 1l i3 1 TR W)

» Munich Finance Court (Finanzgericht) requests preliminary ruling on whether
transfer price can be used as customs value if composed of: %% )8 2 4 flyd: 5
(Finanzgericht) ZERATA e ¥ ibhras 2 & vl AR RUME, a0 R .
1. amount initially invoiced (and declared); plus or minusi ¥J B K2 (JF

AT 80 0B
2. vyear end adjustment using allocation key (flat-rate) without subsequent
debit charge or credit®F R IAEEAH H A ECRHE (—H/EK) , WHES

HC 7 BE BT



Leading Cases within the EU

e CJEU 20 December 2017 Hamamatsu Photonics (C-529/16)

> CJEU confirms: KR B iiE 5K
1. transaction method forms basis for customs valuation, unless actual price
cannot be determined” 5 77 17 /& M RAG O R 24l BRAESEPROT A& 012
e
2. adjustment of transaction value is limited to specific circumstances, such as
defected or damaged goods*Z &y U H 11 VR FEA FR T4 e 1 o, Bl 624
R g A A
» CJEU rules that absent a debit charge or credit, EU Customs Code does not
allow year end adjustments using allocation key (flat-rate) to be taken into
account for determining customs valueCIEURLE, WS- A {10 2% FH 50/E H
ik, BRERWGRIEMA RV FH O 50 (e — 303 34T A 210 5 DA
SEHRERITE
» CJEU adds that this may be different if customs authorities can verify whether
adjustment must go up or downBRIMVERBEANFE UL, WY/ A] L% SE
TR B ETF R R, XA RESA AN



Leading Cases within the EU

e Court Zeeland-West Brabant (NL), 19 September 2017
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Leading Cases within the EU

e Court Zeeland-West Brabant (NL), 19 September 2017

» Swiss principal (HQ with app. 100 employees) takes on management of
production planning, purchasing, logistics and sales, so that operating
companies are no longer exposed to related financial risks¥fi 1= %157 N (&L
A 10044 02 T st R, YRAMEERERE, EE A
AN TR FEAE 5 Y I 25 ARG

» Previous legal arrangement is terminated, for which NL operating company
receives compensation payment of EUR 28 million A BT FIVER 22 HEZ 1, NL
1278 N 7 W E 2800 73 WG IR 12 4

> Taxpayer prepares several reports to evaluate compensationZ8Ffi A 1)L
AR LA e FH

» Toll manufacturing agreement is concluded between Swiss principal and
operating companies (including NL) based on cost plus 10%¥i A& fizE
nE] CEFENLD 23T T RE ol T R 10 %

» Taxpayer had also adequately substantiated net cost plus method used to
remunerate its (toll) manufacturing functionZH8% N & 7843 ESE 1 15 s A4S
FEATSATE (gD fliEThRer ik



Leading Cases within the EU

e Court Zeeland-West Brabant (NL), 19 September 2017

» Dutch tax authorities argue key core functions in the Netherlands have not
substantially changed upon moving headquarters to Switzerland, meaning
that amount of compensation payment must be adjusted to EUR 185 million

(i.e., almost a factor 7)ff =B 55 HLIGIA Jutar =2 [ 3 B A% O HR BB AR 2 30T
LA SR, X EWE AME SR AT EE N 1.8514 0t (H]
JUFR 71

» The Court rules that since applicable TP documentation requirements were
met, there is no ground for reversal of burden of proofiffiiE, HT &
A PITPICAFER, DR A B R 280 T AT

» The Court also rules that even if TP documentation requirements had not
been met, reversal of burden of proof would require identification of specific
defects in taxpayer's administrationyEFtib e, B & A ERITPICAF K,
SRR 2 7 A 1 75 200 5 R N B A B B R

> Dutch tax authorities have appealed against the Court's decisionfif == Fi 5541,
FIEFE I gt F



Leading Cases within the EU

e Finanzgericht Kéln (Cologne, Germany), 29 June 2017

fa] == BR8N H]
Dutch
parent company
Shareholder
loan IR AR Btk
Bank German
Bank subsidiary
loan | EETAF
AT K German target

(GESE R /AR



Leading Cases within the EU

Finanzgericht Koln (Cologne, Germany), 29 June 2017

>

>

>

German company finances (domestic) acquisition with mixture of:{% & 2\ &] 4
% (HP) Wl5LITEE:

1. bank debtfR 1711 5%

2. shareholder loan from Dutch parentfif ~= 528 &) H A% 2= T2k

Taxpayer performs benchmark study to determine interest on shareholder
loan g A N FEAT JE AT 7 LURH 8 I 2R Bk A1 B

German tax authorities ignore outcome of benchmark study arguing external
CUP (read: Bloomberg search for comparable instruments) used for TP report
is not desirable / necessary in situations where internal CUP (bank loan) is also
availableff E B 55 AL ¢ ZALE AL 7RI &5 1, A VAE N AR Bk (4RAT
B0 WA HPEO T, HTTPHE AR ES (g SR T
B AR/ DER]



Leading Cases within the EU

Finanzgericht Koln (Cologne, Germany), 29 June 2017

» Taxpayer argues that T&C of bank debt are not sufficiently similar to T&C of
shareholder loan, meaning that internal CUP cannot be used 4N i N #FR, 4R
TS IT & CHIE AR BT IIT & CAEAIL, X E N AR AN R Ad

» The Finance Court confirms tax authorities’” view that maximum interest
deductible on shareholder loan is equal to bank interest, although possibly
adjusted for differences in terms of security rightslf 7B AR 55 AL <A
T AR G B e R S N BR A EE T HRATHLE , S ] BE AR 4 TH AR AN 1 22
S HEAT R

> Query whether German practice is in line with OECD TP guidelines ][] 72 [E ']
{2 2 15 754 OECD TPFE 5

» Query whether using corporate bonds (rather than syndicated loans) as
external CUP for interest benchmarks would change outcome/5i &% i F 2y 5] 15

77 CMASZIRBIGTHO AR AR T 1 A FARIPOR: AL 4



Leading Cases in Israel

 Kontera and Fnisar, April 2018 (Israeli Supreme Court)

Call Options

d"

Vit

"’i‘i

Employees

S A

US Parent

com

pany

100%

Israeli
company

DNERIPAS]

R&D services
(Cost Plus base)

WA R 55
CREA IR



Leading Cases in Israel

 Kontera and Finisar, April 2018 (Israeli Supreme Court)

» The Court addressed the question whether companies using the cost
plus method should include stock-based compensation costs in the
cost plus base calculation.yZ= P i 158 FH A N RGE 19 2 7] =2 15 V.
FE RS N 2 v B B0 4 28 T ISR A AMEE RS 1) 1] i

» The Court accepted the ITA’s position that stock-based compensation
costs are an integral part of the business operation and accordingly
should be included in the cost plus base calculation. V5252 T ITAK]
33y, BIIET IR B AME A b 5505 5 1) — DN AER 7, Rt
WAL FEAE A I HO T A



Leading Cases in Israel

Stock-based compensation costs

» Similar dispute was discussed in the US Court of Appeals in the Xilinx

case, which addressed the question whether Stock-Based
Compensation (SBC) should be included in the costs shared under a
cost sharing arrangement (CSA).3E [ FUFRVEREEEXilink B4 i1 T
R, 2B w7 IEAME (SBC) & 15 NN A BAS 7 i
ZHE (CSA) P HERRAH] n]

The Court held that a CSA did not have to include SBC costs under the
applicable regulations at that time, based on the fact that arm's length
parties do not share SBC costs.yE=Ft NN, MRIEAFAE 5 XI5 A9 %
SBCHAS I EHSE, CSAYI AN A AETE VA N FESBCHAS .



Leading Cases in Israel

 Stock-based compensation costs

» Following the Xilinx case, the regulations were amended so that CSA’s
must include SBC costs. The new regulations were challenged in the
Altera case, which addressed the inclusion of SBC costs under a CSA
according to the new regulations. The Court held that the new
regulations validly require SBC to be included under a CSA.

EEXilinx =B, AEGAT T, DMECSA N & SBCHAS . #T

IEAEAltera B A1 32 B i 5E, 2 AR € g U | CSAFESCA R

I RCAS [ VERBE NN, e A R KR SBCAN A CSA .



Leading Cases in Israel

e Gteko Ltd (Microsoft), June 2017 (lIsraeli District Court)

» The Court addressed the question whether a transfer of IP by an Israeli
company to a US company, soon after the US company acquired the Israeli
company, should be determined as a stand alone transfer or as a sale of the
entire activity (as stated by the ITA)JEREA# G 7 LA T A @ 783 & 2 | il
At s A ml Ja AN, LA A o ) ) 56 T 28 w8 L R TR P B 75 M AR N
MOTEAEBH EBAES) (WITA)

Purchase [nicrosoft

Gteko “mmm / e

100%
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Leading Cases in Israel

e Gteko Ltd (Microsoft), June 2017 (Israeli District Court)

» The court ruled with the ITA’'s approach that the value of the
transferred IP asset should reflect the entire value of the selling

company, which is significantly higher.7: R HEITAR) 7 ks E, #il
PRI P2 R = B DN 1% I BB B S | I 30 e, XMIE

;‘/EI
L= AN



Recent Developments

e “Safe Harbor” Rules

» The ITA recently published two safe harbor circulars stating the ITA's
expected profit levels for marketing services and for low-risk
distributorship activities carried out in Israel by Multinational Entities
("MNE"), as well as providing guidance on non-value-added services.
ITAS I AT | W22 il s, U BITATIUH 1) 72 45 ik 55 A0 5 [ S8
i C “MNE”) 2L IT g BRI XS 2 55 T sh B A IEDK P, A
S AEREE Ik 55 145 2



Recent Developments

e “Safe Harbor” Rules

» Circular 11/2018 details the expected transfer pricing methods to be used for
different distributorship and marketing services transactions. 11/20185 iH A/l
TR T H T A RIAEHIE RS S 5 BT LEE D 7%

» Circular 12/2018 is of more importance since it details the safe harbor rules
for several types of transactions, based on the OECD Transfer Pricing
Guidelines. 12/2018 5 IHAIE NEE, KR YEMRBEEHIEILENTEE
TEAHUL I 1 1283 & B 22 A HE RN

= 5% markup for low-value-added services.fi [ II4E Ik 55 0475 % «
= For marketing services, 10-12% cost plus rate. M E#EKRS, 10-12% 8K
Iz,

= An operating margin of between 3-4% for the low-risk distributor model ft& JX\ [ 43

B TR B [ ML A R AE 3-4 %6 2 (A



Recent Developments

e The Importance of a supporting TP Study

» This issue was addressed by the Israeli Supreme Court in the Kontera
and Finisar case. A0 %) i 151724 Bt fEKonteraflTFinisar 8 HH AL | X A
] 2

» The burden of persuasion rests on the taxpayer to establish that the
terms of the transaction are arm’s length terms. i AR F 7 FH 7E T 4084
NHARE AT 55 56 e V38 Ty 5K o

» The burden of proof will be with the tax authority only if the taxpayer
have submitted all required documentation, including a TP study,
supporting his claim that the intercompany prices are in accordance
with the arm’s length principle. R G 9451 NFEXZ 1 BT A O 75 B XA,
BAETPUI R, R AR R R & A2 5 G, 280k s fE A4
AR 53



World- Wide Leading TP Cases

Chevron, April 2017 (Federal Court of Australia)

» Chevron US borrowed money at an interest rate of 1.2% and then made a loan

at 9% to the Australian parent company. The loan increased Chevron
Australia’s costs and reduced taxable profits. The interest payments, which
was not taxed in the US, came back to Australia in the form of tax free
dividends. & il 3¢ El LA1.2 %6 AR MG N B2 <5, 2RJ5 BL9 %6 B EL A3 ) YR KA
WA AT TR XREGTEIGIN 15 e MR 8 A I kD 1 A A
o £S5 E A A RS ST DA G B i B B 2K (8] SRR TE .

= fiHp: Chevron |
100% |
' Guarantee JH/{%
Loan Chevro.n «._ Tax exempt Hfi |
9% interest Australia \ dividends 434 !
100% } |
_/4}:}‘%:‘5'\%” l%\ 9% I
BERAE1.2% | Chevron US Loan Third party | =77
1.2% interest




World- Wide Leading TP Cases

e Coca Cola Co v. Commissioner (USA)

» In 2015 Coca Cola received a notice of deficiency for $3.3 billion in additional taxes for
an 2007 — 2009 audit. 20154F, A HA]AR A AU S 7 —4r 55 120074 4220094 i it
RSN 3344, 35 o i) R B 2 1T

> The IRS argues that the comparable profit method is the best method to be used.Z& &
BLIRINN, AT ECANE T2 S 0 I T 1

» The CPM method would result in a transfer pricing adjustment of almost S10 billion.
CPM 715K F BV LEE W B8 1 1001436 T

» IRS and Coca Cola agreed to the method used — the 10-50-50 method — in a 1996 audit
closing agreement. 3% [E [E 5 Ja) A1 ] [ A] 5K 2 W] AE 19964 1) B 1145 A i s Hh A =k
) 7515 - 10-50-50 /57 .

» No formal “advance pricing agreement”
was requested. 7% H 1EZT “Fde e M iis”




World- Wide Leading TP Cases

 Coca Cola Co v. Commissioner (USA)

> The closing agreement covered 1987 — 1995.%% [F M ki 535 1987F &
19954F,

» 5 Subsequent audits covering the next 11 years (until 2006) resulted in
the IRS concluding: “the continuing application of the closing
agreement’s terms and conditions to post 1995 years seems
appropriate”. SXTARK11E (F£20064F) W )52 i+ 5280 H EF
ARG 5% P LI 4 ORI 2 14 7E 1995 48 I 4k 5038 11 01

EaEn”



Implementation of BEPS TP Reporting

e Preparing for Country-by-Country (CbC) Reporting

» The OECD has adopted a 3-tiered approach for TP documentation, targets to result in
more information disclosure on Multinational Enterprises (MNEs) (BEPS Action 13).

ZEEBNTP R T =ZFE 1, HinEEEEMA (MNEs) ERAEZE
= (BEPS1T3)13) &

> 71 countries already implemented the CbC reporting. 711~ [E X 2.4 5L )it | CbCH 45 -

| Master File ‘ | CbC ‘
* An overview of * Detailed . Aggregite i"’iSdiCtim‘;‘

. . wide information on the
the.MNE group |nfor.mat|on - global allocation of
businessi# & Ml relating to specific T, (P ELE
%@ﬂ%ﬁﬁi intercompany indicators of economic

transactionsf o< ac ti"ity%fé}skqwf y

52 N ] 18]35 B LGN I (= gy

o FE 23l [8] 32 B 4 3 A VR R X £

%#gﬂi'f—ﬁ: l%‘ 4%\




Implementation of BEPS TP Reporting

 Preparing for Country-by-Country (CbC) Reporting

» The disclosed information under the CbC reporting will be shared
amongst all the jurisdictions in which the MNE operates, giving the
relevant tax authorities unprecedented accesses to high-level information
regarding MNEs’ global business operations and TP policies. CbCHi %5 #

W S BRAEES [ A ml a8 BT 7B X 2 3=, AR
P55 AL IS RE A 1T i R A H 3R A Q15 [ 2 7] B0l 5518 5 A TPEUR
a2 fE B

» While preparing their TP policies, MNEs will need to take into account
worldwide consideration and articulate consistent TP positions from a
global perspective 7E il & HTPHBEET, B35 E AW 75 E % BRI 5 E
RIZS, I Bk 1 B — S TP H A%
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